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COURT NO. 3 -
ARMED FORCES TRIBUNAL
PRINCIPAL BENCH, NEW DELHI

OA 145/2022

EX NC (E) Madan Singh ... .Applicant
Verstis
Union of India & Ors. ...  Respondents

For Applicant - Mr. Siya Ram, Advocate

For Respondents : Mr. Jagdish Chandra, Advocate

CORAM :

HON’BLE MS. JUSTICE NANDITA DUBEY, MEMBER (J)
HONBLE LT GEN C.P. MOHANTY, MEMBER (A)

ORDER
Invoking the jurisdiction of this Tribunal upder
Seqtion 14 of the Armed Forces Tribunal Act, 200? the
applicant has file.d this application seeking grant of disab-ility

pension. The reliefs claimed by the applicant in Para & read as

under:-~

@ Set aside/ quash the impugned final order dafed
16.12.2021 and earlier order dafed 18.12.2020 and

28.02.2019 rejecting disabilify pension by the respondents and
denying well-earned due disability pension with consequential

other benefifs.

(B) Issue necessary orders fo grant and pay well earned due
disability pension for 100% disability for life.

(¢) Issue such order/direction as may be decmed appropriate .
In the facts and circumstances of the case. _

2.  The applicant was enrolled in the Indian Army
on 03.08.1990 and invalided out from service on 14.02.2019

under the clause ‘on being medically unfit for further service
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in the IAF after rendering 28 years and 196 idays of regular
service.

3. At the time of his invalidment, the applicant was found
to be suffering from several disabilities, namely: - (i DM
Type II @20%, (ii) Hypermetropic Amblyopia (RE) @20% (iii)
Primary Open Angle Glaucoma B/E @ 15-19% (iv) Moderate
Non Proliferative Diabetic Retinopathy B/E @ 20% (v)
Dyslipidemia @ 1-5% and (vi} Hypertension @ 30% each for
life with composite being assessed @ 100% +CAA, as'is
evident from the medical records, and has been denied
disability pension on account of disabilities being treated as
neither attributable to nor aggravated by military service
(NANA).

4. The initial disability claim of the applicant
was rejected -by the competent authority - vide
Air HQ, Dte of Air Veterans, Subrato Park, New
Delhi letter No Air HQ/99798/2/820851/ DAV/DP/IMB
dated 28.02.2019. Aggrieved, the applicant preferred
a first | appeal against the aféresaid rejection,
which was again rejected by the Appellate Committee
on First Appeal vide Dte of Air Veterans

letter No. Air HQ/99798/5/165/2020/820851/DP/AV-III
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dated 18.12.2020.

5. Subsequently, applicant preferred the Second
Appeal dated 09.02.2021, which was examined by the
Second Appellate Committee on Pension (SACP) and was
‘rejected  vide letter No Air HQ/99798/5/2n
Appeal/23/2021/820851/DP /AV-III dated 16.12.2021 on

the following grounds :-

ID () Type-Z Diabetes Mellitus is a metabolic disorder, and is per se
not atfriputable to service. However, the benefif of doubt is given due
fo the dietary restrictions and stress and strain of service and
aggmvaﬁon is conceded if the onsef occurs while service in Fa/Cl
Ops/HAA/Afloaf or if the individual serves in such areas following
the onset. In the instant case af the fime of onsef of disabilify (i) the
Individual was posted in peace area and continued fo serve in peace
areas fill his release from service. Hence, disability (i) Is
recommended lo be conceded as neither attribufable fo nor
aggravated by military service in ferms of Para 26, Chap VI, GMO
2002, amendment 2008". ID(vii) Diabefic nephropathy with c!zmmc
Kdney disease being a consequence of disability (i) recommended fo
be conceded as neither attributable fo nor aggravated by service.

ID (i) Hypermefropic amblyopia (RE) is an ocular disorder
characterized by diminishedyblurred vision, usually develops due fo
low converging power of eye lens because. of weak acfion of ciliary
muscles or abnormal shape of cornea In the instance case, in absence
of any history of injury fo the focusing muscles of eye, disability (i)
has no service related facfors in ifs causation or progression and is
tbemfore conceded as neither atfributable fo nor gggravated by
service in terms of Para 34(b). Chap VI, GMO 2002/2008. '

ID (if) Primary open angle glaucoms in the presence of evidence of
undue mental or physical stress occasioned by war service, can be
considered atfribufable fo or aggravafed by service facfors. In the
instance case there is no such documented evidence of service
related facfors in the causation or aggravation of the disability.
Hence, disapility (iii} is recommended fo be conceded as neither

-
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attributable fo nor aggravated by service in ferms of Para 35. Chap
VI, GMO 2002/2008.

ID (iv) Moderate non proliferative diabefic retinopathy B/E being as
consequence of disability (i), Is recommended fo be conceded as
neither aftributable fo nor aggravated by service, .

ID (v) Dyslipidemia is a metabolic disorder with genetic as well as
dietary factors. There are no service related factors in the onsef or ’
progression of the disapilify Hence, ID (v) is recommended fo be
conceded as neither attributable fo nor aggravated by service.

ID (vi) Hyperfension is an idiopathic disorder with a sfrong genetic
correlation and is per se not attributable fo service. Aggravation is
conceded when onsef occurs while serving in Fd/CI Ops/HAA. In
the instant case onset of the disabilify was while the individual was
posted in a peace area and hence, as per extant policy disability is

recommended as neither atfributable fo nor aggravated by service in
ferms of Para 43, Chap VI, GMO 2002, and amendment 2008.

6. Aggrieved by the aforesaid rejection of the second
appeal for the grant of a disability pension by the Second
Appellate Comm1ttee for Pension, the applicant has preferred
the present OA.

7. It is the contention of the applicant that at the time of
‘enrolment, he was found mentally and physically fit 1;01'
service in the Army, and there is no note in the service
documents that he was suffering from any disease at the time
of enrollment in the Indian Army.

8. It is contended by the applicant that he has served in
various TField, Modified field, Hard and Peace areas

from 04.08.1990 to 23.10.2011 and when posted to 5 FE;SU,
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Uttarlai in a Mddified Field area, was detected 'with DM Type
I, Hypermetropic Amblyopia, Primary Open Angle Glaucoma,
Moderate Non Proliferative  Retinopathy B/E and
Dyslipidemia. Tﬁe disability of Hypertension, and Diabetic
Nephropathy. with Chronic Kidney Disease was diagnosed
when he was posted with 7 AFH located at Kanpur. |

9.  Per Contra, the respondents through their counter
affidavit submit that as per Rule 5 of the Entitlement Rules
for Casualty Pensionary Awards to Armed Forces
Personnel, 2008, the mere fact that a disease has manifested
itself duriﬁg military service does not per se establish
attributability to or aggravation by military service, that the
medical test at the time of entry is not e_xhaustive, but its
scope is limited to broad physical examination and therefore,
it may not detect some dormant diseases. Besides, certain
hereditary constitutional and congenital diseases may
manifest later in life, .irrespective of service conditions.

10. Inter alia, the respondents place reliance on Rule 153 of
the Pension Regulations for IAF, 1961 (Part-I) which is to the
effect:~

"Unless, oftherwise specifically provided a disabilify
pension may be granted fo an individual who is invalided from
service on account of a disabilify which Is atfributable fo or
aggravated by Air Force service and is assessed at Z0% or over."”
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to submit that disability pension is granted to t:hose who fulfil

the following two criterias simultaneously:-

(@}  Disability must be cither attributable fo or aggravated by
service.
@)  Degree of disablement should be assessed at Z0% or more.

and reiterate that the applicant is not entitled to the grant of

the disability element of pension in accordance with the

prevailing rules and policies.

- 11. The learned counsel for the respondents further submits

‘that the applicant was an obese/over-weight and advised to
reduce weight on multiple occasions but he did not do so.
12. On the careful perusal of the materials available on
record and also the submissions made on behalf of the parties,
we are of the opinion that it is not in dispute that except
disability (iii) - Primary Open Angle Glaucoma @15-19% and
disability (v) ~ Dyslipidemia @1-5% , the extent of rest of the
disabilities was assessed to be 20% or more than 20% which is
the ioare minimum for grant of disability pension in terms of
Regulation- 153 of the Pension Regulations for the
Indian Air Force, 1961 (Part-I).
13. Since the first and fifth disability does not fulfil the
requisite of 20%, it does not warrant any consideration. Now,

the only question that arises in the above backdrop is whether
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the rest of the disabilities suffered by the |applicant were

attributable to or aggravated by military servic!:e or not ?
14. We find it essential to observe that the factum that as
laid down by the Hon’ble Supreme Court in Dharamvir Singh
v. Union of India & Ors. [2013 (7) SCC 36/, a personnel of the
armed forces has to be presumed to have been inducted.into
mlhtary service in a fit condition if there is no note or rééord
at the time of entrance in relation to any disability, in the
event of his subsequently being discharged from service on
medical grounds, the disability has to be presumed to be d;,te
" to service unless the contrary is established, - is no more res
Infegra. -
15. In view of the guidelines laid down vide the verdict of
the Hon’ble Supreme Court in Dharamyvir Singh Vs. Union of
India & Ors. (supra) and the factum that the non~existenc;e of
the aforesaid disabilities at the time when the applicant jbihed
military service is mot refuted by the respondents, the
contention of the respondents that the disabilities (i) @20%,
i) @20%, i) @20%, (vi) @30% and (vii) @1005 +CAA,
as assessed have been rightly opined by the Release Medical
Board as neither being. attributable to nor aggravated by
military service,- cannot be accepted. ;

—— :
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16. Tt is essential to observe that the verdict of the Hori’ble
Supreme Court in Rgibir Singh [(2015) 12 SCC 264] vide
Paras 12 to 15 lays down to the effect:-

“12. Reference may also be made aft this stage fo the guidelines
sef out in Chapter-II of the Guide fo Medical Officers (Military
Pensions), 2002 which set out the 'Enfiflement: General
FPrinciples”, and the approach fo be adopted in such cases. Paras
7, 8 and 9 of the said guidelines reads as under:

"7.  Evidentiary value is atfached fo the record of a member's
condition af the commencement of service, and such record
has, therefore, fo be accepfed unless any different conclusion
has been reached due fo the inaccuracy of the record in &
parficular case or otherwise, Accordingly, if the disease leading
fo member’s invalidation ouf of service or death while in
service, was not nofed in a medical report af- the
commencement of service, the inference would be that the
disease arose during the period of member's military service. If
may be that the inaccuracy or incomplefeness of service record
on enlry in service was due fo a non-disclosure of the essential
facts by the member e.g. pre-enrolment history of an injury or
discase like epilepsy, mental disorder, efc. It may also be that
owing fo lafency or obscurity of the symptoms, a disability
escaped detection on enrolment. Such lack of recognifion may
affect the medical cafegorisation of the member on enrolment
and/or cause him fo perform dufies harmfil fo his condition.
Again, there may occasionally be direct evidence of the
confraction of a disabilify, otherwise than by service. In all such
cases, though the disease cannof be considered fo have been
caused by service, the question of aggravation by subsequent
service conditions will need examination.

" [pic] The following are some of the disecases which ozdman]y
escape defection on enrolment:

(@) Cerfain congenifal abnormalifies which are latent and
only discoverable on full imvestigations eg Congenifal
Defect of Spine, Spina bifida, Sacralisation,

&) Certain familial and bheredifary discases eg.
Haemophilia, Congential Syphilis, Haemoglobinopathy.
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(c) Cerfain diseases of the heart and blood vessels eg.
Coronary Atherosclerosis, Rheumatic Fever.

- (d) Diseases which may be undefectable by physical
examination on enrolment, unless adequafte hisfory is given
at the fime by the memper e.g. Gastric and Duodenal Ulcers,
Epilepsy, Mental Disorders, HIV Infections.

(©) Relapsing forms of mental disorders which have infervals
of normality.

() Diseases which have periodic atfacks eg Bronchial
Asthma, Epilepsy, Csom, cfc.

8  The question whether the invalidation or death of a
member has resulted from service condifions, has fo be judged
in the Ijght of the record of the member’s condifion on
enrolment as nofed in service documents and of all ofher
available evidence both direct and indirect.

In addifion fo any documentary evidence relative fo the
member’s condifion fo enfering the service and during scmoc,
the member must be carefully and closely questioned on_the
circumstances which led fo the advent of his disease, the
‘duration, the family history, his pre-service history, efc. so that

all evidence in support or against the claim is elycidafed.

Presidents of Medical Boards should make this their personal
responsibility _and ensyre that opinions on_atfributability,

aggravation or otherwise are supported by cogent reasons; the
approving authorify should also be satistied that this guesfion
has been dealf with in such a way as fo leave no zea.s‘onab]e
doubt.

9. On the question whether any persisting deferioration has
occurred, If Is fo be remembered that invalidation from service
doecs nof necessarily imply that the members health has
deferiorated during service. The disability may have been
discovered soon affer joining and the member discharged in his
own inferest in order fo prevenf deferiorafion. In such cases,
there may even have been a femporary worsening during
service, but if the treatment given before discharge was on
grounds of expediency fo prevent a recurrence, no lasting
damage was inflicted by service and there would be no ground
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for admifting enfiflement. Again a memb.%zr may have been
mnvalided from service because he is found so weak mentally
that it is impossible fo make him an efficient soldier. This would
not mean that his condition has worsened during service, but
only that it is worse than was realised on enrolment in the
army. To sum up, in ecach case the question whether any
persisting deferioration on the available [piclevidence which
will vary according fo the type of the disability, the consensus
of medical opinion relating fo the parficular condition and the
clinical history."”

13.  In Dharamvir Singh's case (supra) this Court fook note of
the provisions of the Pensions Regulations, Enfitlement Rules
and the General Rules of Guidance to Medical Officers fo-sum
up the legal position emerging from the same in the following
words:

Z29.L Disability pension fo be granted fo an individual
who is invalided from service on account of a disability which
Is affributable fo or aggravated by military service in non-battle
casually and is assessed ar 20% or over. The question whether a
disabilily is attributable fo or aggravated by military service fo
be defermined under the Eunfitlement Rules for Casualty
FPensionary Awards, 1982 of Appendix IT (Regulation 173).

29.2. A member is fo be presumed in sound physical and
mental condition upon entering service if there is no nofe or
record af the fime of enfrance. In the event of his subsequently
being discharged from service on medical grounds any
deferioration in his health Is fo be presumed due fo service
[Rule 5 read with Rule 14(B)/.

29.3 The onus of proof is nof on the claimant
(employee), the corollary is that onus of proof that the
condition for non-entitlement is with the employer. A claimant
has a right fo derive benefit of any reasonable doubf and is
entitled for pensionary benefit more liberally (Rule 9).

29.4. If a disease is accepfed fo have been as having
arisen in service, it must also be established that the conditions
of military service defermined or contributed fo the onset of the
disease and thaft the conditions were due fo the circumsiances
of duly in military service [Rule 14(c)/]. [pic] 29.5. If no nofe of
any disability or disease was made at the fime of individual’s
acceptance for milifary service, a disease which has led fo an
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Individual'’s discharge or death will be deemcd fo have arisen in
service [Ru]e 14()].

29.6. If medical opinion holds that the disease could nof
have been defected on medical examination prior fo the
accepfance for service and that disease will not be deemed fo
have arisen during service, the Medical Board is required fo
stafe the reasons [Rule 14(®)); and 29.7. It Is mandatory for the
Medical Board fo follow the guidelines laid down in Chapter I

. of the Guide to Medical Officers (Military Pensions), 2002 -~
"Entitlement: General Principles”, including Paras 7, 8 and 9 as
referved fo above (para 27)."

I4. Applying the above principles this Court in Dharamvir
Singh'’s case (supra) found that no nofe of any disease had been
recorded af the time of his acceptance info milifary service.

This Court also held that Union of India had failed fo bring on
record any document fo suggest that Dharamvir was under
freatment for the disease at the lime of his recruitment or thar
the discase was hereditary in nature. This Court, on that basis,

declared Dharamvir fo be entitled fo claim disability pension in
the absence of any nofe in his service record at the fime of his
accepfance info military service. This Courf observed:

"83. In spife of the aforesaid provisions, the FPension
Sanctioning Authority failed fo nofice that the Medical Board

had nof given any reason in support of ifs gpinion, particularly
when there Is no note of such disease or disability available in
the service record of the appellant af the time of acceptance for
military service. Without going through the aforesaid facts the
Pension Sancfioning Aufhority mechanically passed the
Impugned order of rejection based on the report of the Medical
Board. As per Rules 5§ and 9 of the Enfitlement Rules for
Casualty Pensionary Awards, 1982, the appellant is enfitled for
presumplion and benefit of presumption in his favour. In the
absence of any evidence on record fo show that the appellant
was suffering from “gencralised seizure (epilepsy)” at the time
of accepfance of his service, if will be presumed that the
appellant was in sound physical and mental condition af the
fime of enfering the service and deferioration in his health has
taken place due fo service, "

.

. I15. The legal position as stafed in Dharamvir Singh's case.
(supra) Is, in our opinion, in fune with the Pension Regulations,
the Entitlemment Rules and the Guidelines issued fo the Medical
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Officers. The essence of the rules, as seen earlier, is that a
memper of the armed forces is presumed fo be in sound
physical and mental condifion at the time of his enfry inlo
service If there is no nofe or record fo the contrary made af the
fime of such enfry. More imporitantly, in the event of his
subsequent discharge from service on medical ground, any
deferiorafion in his hcalth is presumed fo be due fo milifary
service. This necessarily Implies that no sooner a memper of the
Jforce is discharged on medical ground his entiflement fo claim
disapility pension will arise unless of course the employer is in
a position fo rebuf the presumption that the disability which he
suffered was neither attributable fo nor aggravated by military
service. From Rule 14(B) of the Entitlement Rules if is further
clear fhat If the medical opinion were fo hold that the disease
suffered by the member of the armed forces could not have
been detected prior fo acceptance for service, the Medical
Board must sfate the reasons for saying so. Last but noft the least
Is the fact that the provision for payment of disability pension is
& beneficial provision which ought fo be interpreted liberally so
as fo benefit those who have been sent home with a disability at
fimes even before they completed their ftenure in the armed
forces. There may indeed be cases, where the disease was
wholly unrelated fo military service, but. in order that denial of
disability pension can be justified on that ground, if must be
affirmatively proved that the disease had nothing fo do.with
such service. The burden fo establish such a disconnect would
. lie heavily upon the employver for otherwise the rules raise a
- presympfion that the deferioration in the health of the member
of the service is on account of milifary service or aggravated by
1t. A soldier cannot be asked fo prove that the discasc was

contracted by him on account of military service or was
aggravated by the same. The very fact that he was upon proper
physical and other fests found fif fo serve in the army should
21se as indeed the rules do provide for a presumption that ke
was discase-free af the fime of his entry info service, Thaf
presumpiion continues il it is proved by the emplover that the

disease was neither affributable fo nor aceravated by military
service, For the emplover fo say so, the least that is requiired is a
statement of reasons supporfing that view. That we feel Is the

frue essence of the rules which ought fo be kcgl f in view all the
time while dealing with cases of disability pension.”

(emphasis supplied)
|
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17. Furthermore, the ‘Entitlement Rules for Casualty
Pensionary Awards, to the Armed Forces Personnel 2008,
which take effect from 01.01.2008 vide Paras 6, 7, 10, 11

thereof state as under:-

“6.  Causal connection:

For award of disability pension/special family pension, a causal
connection befween disabilify or death and military service has
fo be established by appropriate authorifies.

7. Onus of proof.

‘Ordinarily the claimant will nof be called upon fo prove the
condifion of enfitlement. However, where the claim is preferred
affer 15 years of discharge/retirement/ invalidment/release by
which time the service documents of the claimant are destroyed °
affer the prescribed refention period, the onus fo prove the
entitlement would lie on the claimant.

10. Atftributabilify -

(@) Injuries:
In respect of accidents or injuries, the following rules shall be
observed: :

(1) Injuries sustained when the individual is ‘on
duly, as defined, shall be freated as atfributable fo
military service, (provided a nexus between injury and
military service is established).

(i)  In cases of self-inflicted injuries while “on
duly, attributabilify shall nof be conceded unless it is
established that service factfors were responsible for such
dction.

(B) Discase: t
() For acceptance of a discase as attributable fo military
service, the following two conditions must be satisfied
simultaneously:-

(@)  that the discase has arisen during the period of
milifary service, and )
(B)  that the disease has been caused by the conditions
of employment in military service.

(i) Disease due fo infection arising in service other than that
fransmiffed through sexual confact shall merit an enfitfement
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of atfributabilify and where the discase 'may have been
contacted prior fo enrolment or during leave, the incubafion
period of the disease will be faken info consideration on the
basis of clinical course as defermined by the compefent medical
authority. ' ’
(iii) If nothing af all is known abouf the cause of disease and
the presumption of the enfiflement in favour of the claimant is
not rebutted, attributability should be conceded on the basis of
the clinical picture and current scientific medical application.
(v) When the diagnosis and/or treatment of a disease was
faulty, unsatistactory or delayed due fo exjgencies of service,
disability caused due fo any adverse effects arising as 4
complication shall be conceded as atfributable.
11. Aggravation:
A disability shall be conceded aggravated by service if its onset
is hastened or the subsequent course is worsened by specific
condifions of milifary service, such as posted in places of

extreme climafic condifions, environmental factors related fo
service conditions e.g. Felds, Operations, High. Alfitudes efc.”

18. Thus, the ratio of the verdicts in Dharamvir Singh vs
UOI & Ors (Civil- Appeal No. 4949/2013) [(2013) 7
SCC 316], Sukhvinder Singh vs UOI & Ors, dated 25.06.2014
reported in 2014 STPL (Web) 468 SC, UO!I & Ors. vs Rajbir
Singh [(2015) 12 SCC 264] and UOI & Ors versus Manjeet
Singh dated 12.05.2015, (Civil Appeal no. 4357-4358
of 2015), as laid down by the Hon’ble Supreme Court are the
fulcrum of these rules as well,

19. Thus, the OA 145/2022 is allowed, and the applicant is
held entitled to the grant of the disability element of pension
qua the five disabilities @ 100% for life from the date of his

invalidation. As far as Constant Attendant Allowance is
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concerned, Iin view of the recommendation of the Invaliding
Medical Board, the applicant is held entitled to the same from
the date of his invalidation. |

20. The respondents are directed to calculate, sanction and
issue the néccsséry Corrigendum PPO to the applicant within
three rionths from the date of receipt of the copy of this order
and in the event of default, the a.pplicant shall be entitled to
the interest @6% per annum on the arrears till the date of
payment.

21. No order as to costs.

22. Pending miscellaneous | application, if any, stands
disposed of.

Pronounced in the open Court on 26 ’(day of May, 2025.
.~ S A

»

[LT GEN C.P. [JUSTICE NANDITA DUBEY]
MEMBER ())

Ak
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